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Abstract: With a comparative way and the help of 
jurisprudence from various courts at the supranational level, it is 
intended to analyze and interpret a competitive approach 
between different jurisprudences that come from different 
Courts but having an element in comunis the smart sanctions 
against subjects who have suffered freezing of assets and 
confiscation. On the one hand we have the system of the UN 
with its own resolutions that put at the forefront the sanctions 
against subjects that disturb international peace and security. On 
the other hand we have the UN which speaks of a system of 
restrictive sanctions which aims to fill the gaps at an 
international level and follow a more authentic path sometimes 
through its own jurisprudence and above all to protect not only 
human rights but also the acts of the own institutions. Last but 
not least we have the race of the European Court for Human 
Rights (ECtHR) which puts first of all the system of protection 
of human rights by giving pushes forward and in the past 


influencing the judgments of the CJEU where with a decisive 
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way it finalizes a protection that differs from the system of the 
UN but it is always oriented and faithful to the legal situations 
of individual subjects who have rightly or not suffered 


sanctions. 


Keywords: UN sanctions, European restrictive measures, 
protection of human rights, rule of law, ECtHR, ECHR, CJEU, 


smart sanctions. 


Introduction 

The Security Council (SC) of the United Nations has been the 
harbinger for yet another area of international law as it has 
attracted attention in recent years, namely the so-called smart or 
targeted sanctions. The new global context, new technologies, 
new types of warfare, terrorism, piracy, illegal armaments, 
proliferation of weapons of mass destruction', smuggling of 
migrants, drugs, small arms and light weapons and other 


conduct of a criminal nature (Bastid Burdeau, 2017)? etc were 


1Resolution 1323 (2000) of 13 October 2000, 1540 (2004) of 28 April 2004, 2178 
(2014) of 24 September 2014, 2395 (2017) of 21 December 2017, 2396 (2021) of 29 
September 2021. 

2In particular see the resolution n. 2136 (2014) of 30 January 2014, which is 
affirmed that: “(...) the linkage between the illegal exploitation of natural resources, 
including poaching and illegal trafficking of wildlife, illicit trade in such resources 
and the proliferation and trafficking of arms as one of the major factors fuelling and 
exacerbating conflicts in the Great Lakes region of Africa (...)”. The resolution n. 
2312 (2016) of 6 October 2016 affirmed that: “(...) further concern that the situation 
in Libya is exacerbated by the smuggling of migrants and human trafficking into, 
through and from the Libyan territory, which could provide support to other organized 
crime and terrorist networks in Libya (...)”. 
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some the requirements of this type of sanctions to protect 
humanity against those directly responsible for threatening 
international peace and security (De Wet, 2001; Van Den Herik, 
2017; Carish, Rickard-Martin, Meister, 2017; Nanopoulos, 
2020)’. In the regional context, the European Union has 
followed this path and has included it in the common foreign 
and security policy (Urbanski, 2018)’. 
The purpose of this type of sanctions are restrictions on certain 
human rights such as the right to property, private and family 
life, free movement, fair trial, etc. The issues and debate on the 
matter is very hot especially as regards the relations between the 
legal systems since States parties to the UN are also members of 
the EU and of the European Convention of Human Rights 
(ECHR). Member States called to decide on sanctions binding 
by the SC which may also be non-compliant with rights 
enshrined at the level of the EU and in the context of the ECHR 
(Happold, Eden, 2016). 
Two supranational courts such as the European Court of Human 
Rights (ECtHR) and the Court of Justice of the European Union 

3The first sanction adopted dates back to 1997, when the Security Council 
sanctioned the members of the Uniao Nacional para a Independencia Total de Angola 
(UNITA), requiring: "(...) all States to take the necessary measures to end “to prevent 
the entry into or transit through their territories of all senior officials of UNITA and of 
adult members of their immediate families (...)”. Resolution n. 1127 of Security 
Council S/RES/1127, adopted on 28 August 1997, par. 4 lett. a). 

ACouncil of the European Union, Sanctions Guidelines- update, Brussels, 4 May 
2018, 5664/18. Council of the European Union, Restrictive measures (Sanctions)- 


Update of the EU Best Practices for the effective implementation of restrictive 
measures, Brussels, 4 May 2018, 8519/18. 
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(CJEU) have contributed in recent years to providing a greater 
level of protection of human rights within the area of freedom, 
justice and security in relation to a specific area relating to 
individual sanctions’ and/or restrictive measures within the 
European legal system (Lenaerts, 2010; Fletcher, Herlin- 
Karnell, Matera, 2020). Lately we have noticed the global 
human rights sanctions regime (2020-2021) which has tried to 
innovate the use of sanctions affecting individuals and legal 
persons who are guilty of serious violations of human rights’. 

The CJEU has been the absolute protagonist since 2008 with the 
Kadi sentence in the sector’. In the same way, we can see the 


5CJEU, C-455/14P, H v. Council and Commission of 19 July 2016, 
ECLI:EU:C:2016:569, published in the electronic Reports of the cases, par. 78. 

6Council Decision 2020/1999/CFSP, concerning restrictive measures against 
serious violations and abuses of human rights, in OJEU L 410, of 7 December 2020, 
art. 1. The related sanctions, namely the travel ban and asset freezing, are governed by 
articles 2 and 3. See also the Council Regulation 2020/1998/EU, relating to restrictive 
measures against serious violations and abuses of human rights, in OJ EU, 410, of 7 
December 2020, arts. 14-15. On 2 March 2021 the Council, for the first time under 
this “global regime”, promulgated restrictive measures concerns four Russian citizens, 
all equally responsible for serious human rights violations, including summary and 
arbitrary arrests and detentions. See, Global Human Rights Sanctions Regime: EU 
sanctions four people responsible for serious human rights violations in Russia of 
March 2021. 

7Tribunal for First Instance, T-315/01, Kadi v. Council of 21 September 2005, 
ECLI:EU:C:2005:332, II-03649. T-86/09, Kadi v. Commission of 30 September 
2010, ECLI:EU:T:2010:429, II-05177, see in particular par. 285, which is affirmed 
that: “(...) it follows from all those considerations that the obligations imposed by an 
international agreement cannot have the effect of prejudicing the constitutional 
principles of the EC Treaty, which include the principle that all Community acts must 
respect fundamental rights, that respect constituting a condition of their lawfulness 
which it is for the Court to review in the framework of the complete system of legal 
remedies established by the Treaty (...) par. 299-300, It follows from all those 
considerations that it is not a consequence of the principles governing the 
international legal order under the United Nations that any judicial review of the 
internal lawfulness of the contested regulation in the light of fundamental freedoms is 
excluded by virtue of the fact that that measure is intended to give effect to a 
resolution of the Security Council adopted under Chapter VII of the Charter of the 
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OMPI case, which tried to annul to put a legal person in the list 
of the UN, motivating the relative cancellation on the basis of 
the violation of the obligation to provide reasons*. The Court in 


the WIPO case has affirmed that: 


“(...) the security of the Community and its Member States, or the conduct of 
their international relations, may prevent the communication to interested 
parties of certain elements against (...) limitations of gender “compliant with 
the jurisprudence of the European Court of Human Rights which, even in the 
narrower context of a cross-examination criminal trial, subject to the 
requirements of art. 6 of the ECHR, admits that, in proceedings relating to 
national security and, more particularly, in matters of terrorism, certain 
restrictions on the rights of the defense may be envisaged, in particular as 
regards the dissemination of the elements against or the methods of access to 
dossier (...)” (Gordon, Smyth, Cornell, 2019). 


The ratio decidendi of the CJEU in the Kadi II case (Lenaerts, 
2014)’ underlined the importance of the CJEU in relation to the 
judicial review that was called upon to carry out acts that 
implement sanctions from the scope of the UN, arriving at issues 
of compensation for non-material damage concerning the listing 
of persons and how it was resolved under the CJEU in the 


Abdulrahim, Safa Nicu Sephan, Bank Refah cases, and the 


United Nations. What is more, such immunity from jurisdiction for a Community 
measure like the contested regulation, as a corollary of the principle of the primacy at 
the level of international law of obligations under the Charter of the United Nations, 
especially those relating to the implementation of resolutions of the Security Council 
adopted under Chapter VII of the Charter, cannot find a basis in the EC Treaty (...)”. 

8CJEU, ABNA, joined cases: C-453/03, C-11/04, C-12/04 and C-194/04 ABNA 
and others of 6 December 2005, ECLI:EU:C:2005:741, I-10423, par. 103. C-583/11 
P, Inuit Tapiriit Kanatami and others v. European Parliament and Council of 3 
October 2013, ECLI:EU:C:2013:625, published in the electronic Reports of the cases, 
par. 95). 

9According to Lenaerts: “(...) The ECJ de facto clearly maintains in its judgment 
that the incorporation of international law within the body of European law may not 
appear automatic in the case in which fundamental rights, as also recognized by the 
EU in its functions of advancing and protecting the principle of rule of law, are at 
stake (...)”. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 1, 2022 ISSN:2732-9909 


180 


implications for judicial review of CFSP acts (Nanopoulos, 
2020)"°. 

As we understand, the ECtHR, influenced by the judgments of 
the CJEU, have taken note in relation to the relationships of the 
subjects subject to sanctions with the legal system of the UN as 
we have seen in the Behrami and Saramati cases (Marossi, 
Bassett, 2015). The Al Jedda sentence represents the first change 
in the way of the past that concerned the conduct of the States, 
despite that it was dominated by resolutions of the SC. The 
judges of Strasbourg followed the competitive path towards the 
decisions of the CJEU. In particular, the ECtHR represented the 
order of the UN by applying art. 6 ECHR and the lack of 


10CJEU, C-376/10, Pye Phyo Tay Za v. Council, GC of 13 March 2012. 
ECLI:EU:C:2012:138, published in the electronic Reports of the cases. In particular 
see the conclusions of the Advocate General presented in case C-376/10 P, Pye Phyo 
Tay Za v. Council of the EU of 29 November 2011, ECLI:EU:C:2011:786, published 
in the electronic Reports of the cases, par. 40 “(...) in other words, the present appeal 
brings into play three categories of natural persons to whom the restrictive measures 
are addressed which, for a better understanding, could be represented as three 
concentric circles. The first circle is made up of the leaders themselves, that is to say, 
the members of the government or other people who have real decision-making power 
and who therefore have the highest degree of political responsibility in the situation 
that the Union intends to counter. Pursuant to Annex VI of the contested regulation, 
these are members of the State Council for Peace and Development, regional 
commanders, regional deputy commanders, ministers, deputy ministers, other tourism 
authorities, senior officers, military officers in charge of prisons and police and senior 
officials of the Association for Union, Development, Solidarity. The second circle is 
made up of the persons associated, directly or indirectly, with the managers belonging 
to the first circle; it can be the family members of said managers, but also people who 
benefit from economic policies. The third circle is then made up of family members of 
people who benefit from economic policies, in relation to which the Board does not 
believe that there is any direct or indirect responsibility in the decision-making 
process or in taking advantage of the members of the second circle. To remain in the 
metaphor, this third circle seems to me too far from the decision-making center to be 
affected by restrictive measures adopted on the mere basis of articles 60 CE and 301 
CE (...)”. 
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equivalence between the internal jurisdictional remedies of the 
UN (focal point) and the level of protection that the ECHR 


guarantees. 


Failure to comply with the obligation to provide reasons 
Failure to comply with the obligation to provide reasons is part 
of the listing and de-listing system, i.e. the black lists following 
a decision taken by a judicial authority of a Member State 
(Koutrakos, 2018; Koutrakos, 2019; Van Der Have, 2019; 
Veber, 2020; Eckes, 2021; Letnar Cernié, 2021)!''. The adoption 
of restrictive measures with regard to natural and legal persons 
is noted in art. 215, par. 2 TFEU in application of which the 
Council may adopt “restrictive measures against natural or legal 
persons, groups or non-state entities” (Bulterman, 2006; Wessel, 
Anttila, Obenhaimer, Ursu, 2020; Miadzvetskaya, Challet, 
2022)". 


11Common Position 2001/931/CFSP, on the application of specific measures for 
the fight against terrorism, of 27 December 2001, in OJ L 344 of 28 December 2001, 
art. 4 par. 1. Council Regulation (EU) 2020/1998 of 7 December 2020, relating to 
restrictive measures against serious violations and abuses of human rights, OJ L. 410 
1/1. Council Decision (CFSP) 2020/1999 of 7 December 2020, concerning restrictive 
measures against serious violations and abuses of human rights, OJ, L. 410 1/13. 327. 
European Parliament, Resolution on a European human rights violations sanctions 
regime, 14th March 2019 (2019/2580 (RSP)). 

12This provision accompanies the decisions of the Council on the matter which 
provide sanctions that do not impose direct obligations on natural and legal persons. 
An example of an EU secondary law act which, on the other hand, produces this type 
of effect is given by the Council Decision 2011/782/CFSP relating to restrictive 
measures against Syria and repealing the Decision 2011/273/CFSP (OJ 2011/L 
319/56), which, inter alia, prohibits the sale of arms to Syria by “citizens of Member 
States (...)” (art. 1) and “(...) orders the freezing of all funds and economic resources 
belonging, owned, detained or controlled by the persons responsible for the violent 
repression against the civilian population in Syria (...)” (art. 19). (...) In art. 75 of the 
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In WIPO, Sison, Syria International Islamic Bank PJSC cases, 
which perform functions of economic operators in the European 
territory, the European judges have asked for autonomous 
sanctions for the fight against international terrorism. The 
Council of the EU supports both the inclusion in the list and the 
presence of “specific and concrete” elements and evidence 


(Gordillo, 2012; Chachko, 2013)'°. According to the principle of 


TFEU, according to which, acting through the ordinary legislative procedure, 
Parliament and Council may proceed with the “freezing of capital, financial assets or 
economic proceeds belonging to, owned or held by natural or legal persons, groups or 
non-State entities (...)”. The situation prior to the Lisbon Treaty raised some questions 
on the actual regulatory basis to be identified and used for the provision of individual 
sanctions, as there was no specific provision. The Court of First Instance had resolved 
the question by referring to the combined provisions of articles 60, 301 and 308 of the 
TEU (...)”. 


13Tribunal for the First Instance, T-228/02, Organisation des Modjahedines du 
peuple d’Iran of 12 December 2006, ECLI:EU:T:2006:384, not published, par. 161- 
165. See also: T-47/03, Jose Maria Sison v. Council of 11 July 2007, 
ECLI:EU:C:2007:207, I-00073, parr. 208-215. T-384/11, Sapa Nicu Sepahan Co. v. 
Council of the European Union of 25 November 2014, ECLI:EU:T:2014:984, 
published in the electronic reports of the cases (M. Fink, The action for damages as a 
fundamental rights remedy: Holding frontex liable, in German Law Journal, 21(3), 
2020, pp. 534ss). T-293/12, Syria International Islamic Bank PJSC v Council of the 
European Union of 11 June 2014, ECLI:EU:T:2014:439, published in the electronic 
Reports of the cases, parr. 73-74, “(...) pour satisfaire 4 ces exigences, une requéte 
visant a la réparation de dommages prétendument causés par une institution de 
l'Union doit contenir les éléments qui permettent d’identifier le comportement que le 
requérant reproche a |’institution, les raisons pour lesquelles il estime qu’un lien de 
causalité existe entre le comportement et le préjudice qu’il prétend avoir subi, ainsi 
que le caractére et |’étendue de ce préjudice (arrét Chiquita Brands e.a./Commission, 
précité, point 65). En revanche, une demande tendant a obtenir une indemnité 
quelconque manque de la précision nécessaire et doit, par conséquent, étre considérée 
comme irrecevable (arrét Chiquita Brands e.a./Commission, précité, point 66). T- 
798/14, DenizBank v. Council of 13 September 2018, ECLI:EU:T:2018:546, 
published in the elctronic Reports of the cases. The Court takes a further step towards 
expanding the legal standing of private individuals: “(...) admits the appeal against 
provisions of a CFSP Decision and a Regulation that establish a ban on credit 
institutions in the Union to carry out certain types of financial transactions with 
entities established in Russia. They (...) meet certain conditions and if their name 
appears in Annex I of the contested Decision (...) Annex III of the Regulation under 
appeal (...) to act because it is part of a group of limited number of operators whose 
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loyal cooperation which governs relations between the Member 
States and the institutions, the Council cannot, however, carry 
out any checks. The Council remains therefore competent to 


“(...) verify the material accuracy of the evidence adduced, their 


reliability and consistency (...)”"*. 


From the judges being analyzed, it seems that this control has a 


specific basis given that they must monitor 


“compliance with the rules of the procedure and motivation, the material 
accuracy of the facts, as well as the absence of a manifest error of assessment 
and misuse of power (...)”". 


Due to the lack of reasons underlying the statements of reasons 
for the listing, the judge of Luxembourg annulled the respective 
decisions of the Council to list the applicants (legal persons, 
individuals), who cannot benefit from the legal guarantees 
procedural to a fair trial (Fassbender, 2006; Fassbender, 2011; 
Hovell, 2016)'®. The decisions are vitiated by the lack of 


motivation and the respect of the rights of the defense, where the 


rights have been affected by the adoption of the contested acts, given that the 
restrictions on access to the capital market of the Union apply to it due to the fact that 
it is a legal person, entity or body established outside the Union, more than 50% 
owned by an entity identified in the annexes to the contested acts (...) it does not note 
that the applicant is not even named in the annexes of the contested acts. The appeal is 
then rejected on the merits but the position of the Court (...)”. 

14General Court, T-289/15, Hamas v. Council of 6 March 2019, 
ECLI:EU:T:2019:138, published in the electronic Reports of the cases, parr. 117-118. 


15GC, T-228/02, Organisation des Modjahedines du peuple d’Iran of 12 
December 2006, op. cit., par. 159. T-384/11, Sapa Nicu Sepahan Co. v Council of the 
European Union of 25 November 2014, op. cit., par. 206. In addition to this, it is 
appropriate that the Council must specifically specify: “(...) the reasons why, in the 
exercise of its discretion, it believes that restrictive measures should be adopted in 
respect of the applicant (...)”. 

16The “Fassbender Study”, which is affirmed that: “(...) the UN sanctioning 
regime against individuals is untenable under principles of international human rights 
law (...)”. 
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violation did not allow the Court to exercise an effective control 
of the legitimacy of the European measures adopted"’. 

Compliance with the obligation to state reasons, as well as the 
rights of the defense are the main elements for each case that 
also concerns the freezing of assets and does not also require 
prior communication of the reasons to the interested party'®. 
Such communication must be made at the same time or as soon 
as possible (Margulies, 2014; Ovadek, 2016; Eckes, 2022)’. 


This is a subsequent decision which in reality is the 


17T-228/02, Organisation des Modjahedines du peuple d’Iran of 12 December 
2006, op. cit., par. 173. T-47/03, Jose Maria Sison v. Council of 11 July 2007, op. cit., 
par. 226. In particular, the annulled decisions are the following: Council Decision 
2005/930/EC, relating to specific restrictive measures, against certain persons and 
entities, intended to combat terrorism, and repealing Decision 2005/848/EC of 25 
December 2005, in OJ L 340/64 of 23 December 2005; Council Decision 
2006/379/EC, implementing article 2 (3) of Regulation (EC) no. 2580/2001 relating to 
specific restrictive measures, against certain persons and entities, intended to combat 
terrorism, and which repeals decision 2005/930/EC, of 29 May 2006, in OJ EU L 
144/21 of 31 May 2006. 

18Same attitude from the CJEU in the last cases: C-505/20, RR and JC (Gel des 
tiens de tiers) of 12 May 2022, ECLI:EU:C:2022: 376 and C-340/20, Bank Sepah of 
11 November 2021, ECLI:EU:C:2021:903, both of them not yet published. 

19T-228/02, Organisation des Modjahedines du peuple d’Iran of 12 December 
2006, op. cit., parr. 128-129. T-47/03, Jose Maria Sison v. Council of 11 July 2007, 
op. cit., parr. 175-176: “(...) it is precisely the absence of the notification prior to the 
adoption of the restrictive measure that makes it essential that the information 
provided is precise and accurate. It is useful to note that this distinction is first 
delineated in the present case and was then resumed by the Court of Justice in Kadi 
IV (...)”. See also: CJEU, joined cases: C-584/10 P, C 593/10 P and C 595/10 P, 
Commission and others v. Yassin Abdullah Kadi of 18 July 2013, 
ECLI:EU:C:2013:518, published in the electronic Reports of the cases, par. 113 and 
134: “(...) should enable the person concerned to obtain a declaration from a court, by 
means of a judgment ordering annulment whereby the contested measure is 
retroactively erased from the legal order and is deemed never to have existed, that the 
listing of his name, or the continued listing of his name, on the list concerned was 
vitiated by illegality, the recognizing of which may re-establish the reputation of that 
person or constitute for him a form of reparation for the non-material harm he has 
suffered (...)”. 
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confirmation of the freezing where it is necessary that, before its 
adoption, the object concerned is made aware of the accusations 
that are made and can thus set out the necessary arguments in its 
defense. 

Compliance with the obligation to state reasons assumes greater 
importance in the Yanukovych case, where the judge of the EU 
acknowledged that, in the context of the adoption of restrictive 
measures, not only the obligation to provide reasons of a “hard” 
nature is binding (Pond, 2017; Fiirrutter, 2019, Meissner, 2022), 
that is specific but it is also necessary for the Council to assess 
that the decision of the national authority, even of a third State 
(such as Ukraine in this case) respects the rights of the defense 
and the right to effective judicial protection of the interested 


party (Ali, 2019)”°. 


20GC, T-245/16 and T-286/17, Oleksandr Viktorovych Yanukovych v. Council of 
11 July 2019, ECLI:EU:C:2019:505, published in the electronic Reports of the cases, 
parr. 76-77 and 79. The Court concluded and proclaimed the annulment of the 
contested acts including a series of CFSP decisions of the Council for non- 
compliance. The aforementioned clarification finds further confirmation in the recent 
case law of the Court. T-274/18, Klymenko v. Council of 11 July 2019, 
ECLI:EU:T:2019:509, published in the electronic Reports of the cases, parr. 67-68. C- 
416/18 P, Azarov v. Council of 11 July 2019, ECLI:EU:C:2019:602, not yet 
published. The Court affirms that: “(...) there is no evidence that the applicant is a 
[p]erson subject to criminal proceedings in Ukraine for the purpose of investigating 
crimes related to the misappropriation of Ukrainian state funds and their illegal 
transfer outside Ukraine”, as the Council argues (...) the evidence adduced consists of 
a letter from the Office of the Attorney General of Ukraine which contains only a 
general statement that the applicant, among other former senior officials, would be 
subjected to an investigation into unspecified facts of misappropriation of public 
funds and concerning the illegal transfer of such funds abroad. It does not provide any 
details on these facts or on the applicant's responsibilities in this regard (...)”. T- 
284/18, Arbuzov v. Council of 11 July 2019, ECLI:EU:T:2019:511, published in the 
electronic Reports of the cases. 
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The mandatory requirement of “full and rigorous” in EU 
acts 
The requirement of full and rigorous “obligation” in European 
acts dates back to the Resolutions of SC as already declared by 
the CJEU in Kadi II (Eckes, 2022). This is jurisdictional 
immunity to the EU regulations that implemented the measures 
of the UN based on articles 25 and 103 of the UN Chapter 
(Kitharidis, 2021), binding on individual Member States of the 
EU (Uerpmann-Wittzack, 2012; Horspool, Humphreys, 2012; 
Tillotson, Foster, 2013; Nowak, 2014; Oppermann, Classen, 
Nettesheim, 2016; Satzger, 2017)". 
A human rights-compatible check on these regulations would 
probably have proved a check of the SC Resolutions (Yayrd, 
2017). Despite the fact that no incompatibility was found 
between the sanctions envisaged and adopted by these 
regulations (Almqvist, 2008; Golay, Cismas, 2010; Sprankling, 
2014; Alvarez, 2018)”. 

21CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, ECLI:EU:C:2008:461, I-6351. The contested act was: 
“(...) the Council Regulation 881/2002/EC, which imposes specific restrictive 
measures against certain persons and entities associated with Osama bin Laden, the 
Al-Qaeda network and the Taliban and repeals Regulation (EC) No. 467/2001 which 
prohibits the export of certain goods and services to Afghanistan, tightens the ban on 
flights and extends the freezing of capital and other financial resources against the 
Taliban of Afghanistan, of 27 May 2002, in OJ L 139 of May 29, 2002. (...) It served 
to implement Resolution no. 1267 of the Security Council, S/RES/1267, of 15 
October 1999, containing sanctions against the Taliban, functional to the fight against 
international terrorism (...)”. 

22CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., 226-227, par. 282, parr. 287-290. Almqvist 


criticized: “(...) the position of the Court, guilty of not having contributed to the 
international legal debates concerning the mandatory nature of the right to access a 
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The CJEU has taken a position between the two legal systems 
according to the pyramid system of the European sources and 
according to the resolutions of the UN which can prevail over 
secondary and not primary law. These are founding treaties and 
its founding principles of a constitutional nature (Speankling, 
2012; Happold, 2016; Alvarez, 2018)” including the protection 
of human rights and the necessary assessment of conformity of 
each European act of these rights, also considering the values 
and principles of the EU (Kolb, 2008; De Burca, 2009; Casella, 
2010; Gattini, 2012)”. 

The CJEU has followed the path of a full and effective 
jurisdictional review on the measures that execute the UN 
sanctions as well as the absence of a procedure capable of 
guaranteeing an effective remedy in the circle of the UN”. 


court (...)”. 

23Furthermore, as is clear from the annotations to the provisional text of the 
International Covenants on Human Rights, UN Doc. A/2929, par. 197, 202, 206: “it 
was generally admitted that the right to own property was not absolute”, “there was 
wide agreement that the right (...) was subject to some degree of control by the State” 
and for this reason “certain safeguards against abuse must be provided”. 

24CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., parr. 307-309. The case in question represents 
the beginning of techniques aimed at circumventing the use of art. 103 of the Charter, 
a process that has been “super” carried out by the ECtHR from case Nada. Gattini 
argues: “(...) that the Court did not take it into consideration for a simple formal 
reason: art. 103 speaks of a hierarchy of rules and not of legal systems and cannot be 
applied to subjects who have not ratified the Charter (such as the EU in this case) 
(...)”. According to Cassella: “(...) on positions focused on the “constitutionalization” 
of rights in the European context, the Court ignored the fact that the EU, in the 
context analyzed here, exercises bound competence, deriving from the fact that all 
decisions are taken by the Security Council (...) of properly regional (European) 
values to affirm the independence, or even the superiority, of the European legal order 
over the international one, especially the UN one (...)”. 

25CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., parr. 322-325. 
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Therefore, neither the reasons that the evidence adduced to Mr. 
Kadi regarding the sanctioning measures were notified, 
especially as regards the freezing of assets, nor the elements that 
have paved the way for violations of the law and above all the 
effective remedy of the right of property”®. 
The Kadi II case, i.e. the appeal, opened the way for a judicial 
review with the relative weight to the needs of protection of 
fundamental rights. It also seeks to coexist with the defense of 
other pre-eminent values worthy of protection such as the 
international security (Tams, 2013, Larik, 2014)’. A major 
contribution to that attitude has shown that the Community 
judges of first instance have achieved a real effect with regard to 
the future jurisprudence on the subject of sanctions to private 
subjects (Nephew, 2018; Russell, 2022). 
The related sentence also “helped” the SC to follow further 
improvements to the de-listing procedure, as we have also seen 
due to the establishment of the Ombudsperson office (White, 
Abass, 2014; Garvey, 2016)*%. The SC has made various 

26CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., parr. 336, 338, 342 e 369-70. 

27CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., par. 344. Larik affirms that: “(...) the Court 
carefully prevented the Union and/or its Member States from violating international 
law, emphasizing art. 3 par. 5 TEU (which solemnly establishes “respect for 
international law”), so much so that, in the last judgment, the regulations were 
canceled but after the de-listing had already taken place at the UN level (...)”. 

28See in particular the preamble of the Resolution n. 1904 of SC: “(...) not 
surprisingly, the difficulties of a legal nature in relation to the application of sanctions 
due to the challenges, both legal and otherwise (...)”. Resolution n. 1904 of the 


Security Council, S/RES/1904, adopted on 17 December 2009, 9th lett. of the 
Preamble. The Ombudsperson office was established with United Nations Security 
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arguments concerning a more effective management of 
sanctions that should respect human rights (Biersteker, Eckert, 
Tourinho, (eds.), 2016)”. 

The judges of the Luxembourg have clearly spoken for a full 
and rigorous way of effectiveness of the smart sanctions. These 
sanctions can be the basis of the minimum protection of 
subjective rights when a person has been subjected to de facto 
sanctions which must remain in time (Scheinin, 2009; Giumelli, 
2020)**. Of course, the preventive and temporary nature of this 
type of measures remains, which also entail various exemptions, 
especially the freezing of assets provided for in the UN 
resolution (Istrefi, 2018). Similar exemptions provided as an 


argument for individual sanctions that do not have the purpose 


Council Resolution no. 1904 of 2009. His mandate was renewed with the following 
Resolutions of the Security Council of the United Nations: with the Resolution n. 
1989 of 2011, Resolution no. 2083 of 2012, Resolution no. 2161 of 2014, Resolution 
no. 2253 of 2015, Resolution no. 2368 of 2017. The current mandate expired on 17 
December 2021. 

29The authors affirms that: “(...) sanctions are mainly political instruments with 
the following objectives: (i) to coerce, meaning that sanctions are enforced with the 
logic of inducing the targeted country to change its behavior by means of coercion; 
(ii) to constrain, whereby sanctioning measures are applied with the rationale of 
restricting assets and resources of the targeted country which appeared to be necessary 
for the achievement of its objectives through its misconduct; and, (iii) to signal, 
whereby the international wrongful act is signaled and the responsible State is 
stigmatized within the international community.3 These three objectives are not 
mutually exclusive, meaning that it may happen to have simultaneously more than one 
of the above-mentioned objectives in the same sanctioning regimes. Nonetheless, 
despite sanctions can have various objectives, each of them operates following 
different enforcing mechanisms (...)”. 

30Tribunal of first instance: Yassin Abdullah Kadi v. Commission, T-85/09, 
Yassin Abdullah Kadi v. Commission of 30 September 2010, ECLI:EU:T:2010:418, 
II-05177, parr. 149-151. According to Scheinin: “(...) the individual sanctions, as 
implemented, create a “criminal charge” pursuant to art. 14 of the UN Covenant on 
Civil and Political Rights (...)". 
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and effect of subjecting people to inhuman and degrading 
treatment*’. We saw the same argument as well as the 
connection with inhuman and degrading treatment in the El 
Morabit case where the freezing of the applicant's assets was 


defined as a type of “precautionary measure with a preventive 


9932 


purpose”. 

In the Kadi IV case of 2013, the judge clarified the level of 
intensity of the judicial review that must be carried out. It is 
acceptable that the Council of the EU could, in the case that it 
had to decide on a restrictive measure, a motivation that is 
precise, i.e. substantiated and “constituting in itself sufficient 
basis to support” the relative provision (Ripol Carulla, 
Ligartemendia Uceizabarrena, 2022; Casarosa, Moraru, 2022)”. 


31CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., parr. 239-241. 

32Tribunal of First instance, joined cases, T-37/07 and T-323/07, El Morabit v. 
Council of 2 September 2009, ECLI:EU:T:2009:296, I-00131, par. 43-44. The ruling 
of the Court: “(...) bring in line with the rulings of the bodies of the United Nations 
regarding the relationship between the provision of targeted sanctions and the 
presence of a declaration of guilt in criminal matters against the recipient of the same 
sanctions. In fact, since the freezing of assets is an administrative measure, it can well 
be provided regardless of the presence of a conviction (...)”. See also the Third report 
of the Analytical Support and Sanctions Monitoring Team appointed pursuant to 
resolution 1526 (2004) concerning Al-Qaida and the Taliban and associated 
individuals and entities, UN Doc. S/2005/572, 9 September 2005, par. 39-41. 

33CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., par. 119 and 130. CJEU, C-72/15, PJSC 
Rosneft Oil Company v. Her Majesty's Treasury and others of 28 March 2017, 
ECLI:EU:C:2017:236, published in the electronic Reports of the cases, par. 121. 
General Court (GC), T-322/19, El-Qaddifi v. Council of 21 April 2021, 
ECLI:EU:T:2021:206, not yet published, parr. 101-102. CJEU, C-124/20, Bank Melli 
Iran, Aktiengesellschaft nach iranischem Recht/Telekom Deutschland GmbH of 21 
December 2021, ECLI:EU:C:2021:1035, not yet published, par. II.1. “(...) does the 
first paragraph of article 5 of Regulation no 2271/96 only apply where the acting EU 
operator within the meaning of article 11 of that Regulation is issued directly or 
indirectly with an official or court order on the part of the United States of America or 
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The CJEU has assessed the reasons justifying the adoption of 
restrictive measures with evidence provided by the Commission 
as unsuitable according to the allegations of affiliation with Al- 
Qaeda systems and as a consequence the related restrictive 
sanctions against Kadi**. Sanctions adopted by the same 
institution and in contrast with the more intimate content of the 
right to judicial protection according to art. 47 of the Charter of 
the Fundamental Rights of the European Union (CFREU) 
(Candelmo, 2017; Gutman, 2019)*. 

Therefore, since 2013 we can speak for a systemic unification 
between the jurisprudence of the autonomous sanctions and 
those provided by the system of the UN and that are being 
implemented as a: “one unified standard of review for all 
restrictive measures” (Cuyvers, 2014; Eckes, 2014)*°. 


does it suffice for its application that the action of the EU operator is predicated on 
compliance with secondary sanctions without any such order? (...)”. 

34CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., par. 153ss, “(...) the Court has “undertook-for 
the first time-substantive review of the reasons for listing offered by the EU”, that is, 
it has fully entered into the merits of the evidence provided by the European 
institution (...)”. 

35CJEU, joined cases C-189/02 P, C-202/02 P, C-205/02 P-C-208/02P and C- 
213/02 P, Dansk Rorindustri and others v. Commission of 28 June 2005, 
ECLI:EU:C:2005:408, I-05425, parr. 462 and 463), which is affirmed that: “(...) the 
effectiveness of the judicial review, which must be able to have as its object, in 
particular, the legitimacy of the reasons on which the inclusion of the name of a 
person or entity in the list is based, where appropriate which constitutes Annex I to 
the contested regulation and which entails the application to those addressees of a set 
of restrictive measures, implies that the Community authority in question is required 
to communicate those reasons to the person or entity concerned, as far as possible, to 
the moment in which such inclusion has been decided, or, at least, as quickly as 
possible after that decision, in order to allow the recipients to exercise, within the time 
limits, their right of appeal (...)”. 

36According to the Cuyvers: “(...) the uniformity of a single standard of review is 
indeed twofold, because not only has there been an overlap between the two areas, but 
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Cancellation and repair of non-material damage envisaged 
by listing 

To date, the majority of sanctions lists are linked to 
organizations such as Al-Qaeda and/ or with Islamic states. This 
type of sanctions paves the way for “violations” of certain rights 
such as those of defamation, lack of fair trial (Prost, 2017)*’ and 
protection of property (Cameron, 2008)**. The lists created both 
by the system of the UN and the EU damage the reputation of 
the person(s) involved as we have seen in the Abdulrahim case. 
An interesting sentence given that it was upheld despite its 
number being removed from the sanctions list for his 
involvement with al Qaeda®’. The appellant gave reasons why he 


chose to continue an action for annulment hoping for a ruling of 


the distinction ratione materiae of the sanctions, which can have both terrorism as 
their object, also does not matter as international as nuclear proliferation (...)”. 

37According to the Prost: “(...) The sanctions regime against Al Qaeda and the 
Taliban did not actually generated per se the fair process questions, but simply 
intensified the already existing concerns related to lack of a priori protections of 
enlisted individuals and private entities, as well as the absence of concrete means of 
reviewing the listing of their names (...)”. 

38Smart sanctions seek to cause a change in the conduct of the subject not only by 
targeting the financial sector but also by an individual by damaging one's honor due to 
the fear that one's family members may suffer undue suffering. 

39CJEU, C-239/12 P, Abdulrahim v. Council and Commission of 28 May 2013, 
ECLI:EU:C:2913:331, published in the electronic reports of the cases, parr. 31 and 
41: “(...) was unable to obtain a ruling to annul the European act, as the 
aforementioned Court had denied the existence of an interest in bringing proceedings, 
precisely because of the supervening repeal of the contested regulation, namely 
Regulation 1330/2008/EC of the Commission, amending the 130th amendment of 
Regulation (EC) no. 881/2002 of the Council which imposes specific restrictive 
measures against certain persons and entities associated with Osama bin Laden, the 
Al-Qaeda network and the Taliban (...)”. 
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illegality of the same regulation®. The CJEU accepted the 
appeal as legitimate and according to the compensation of 
“obtain (...) his rehabilitation (...)’*'. The actions before the 
judges of the CJEU are intended as recognition of reparation for 
non-pecuniary damage due to a regulation that called the court 
to decide the applicant’. 

The damage to the reputation of the listed person is secondary 
and this is also demonstrated by the ruling of the UN Human 
Rights Committee in the Sayadi case. The committee ruled that 
the Belgian government was responsible for causing the two 
applicants to be erroneously included in the list of the committee 
concerning the fight against international terrorism and as a 
violation of the UN Pact on Civil and Political Rights (De 
Schutter, Decaux, 2019). The violation concerns art. 17 which 
protects the individual from unjustified offenses against honor 
and reputation, given that the list was available via the Internet, 
of association with terrorism and due to the presence of personal 
details that can be consulted from a public domain that the 
government had not eliminated (Milanovic, 2009; Flauss, 2010; 
Conte, 2013; Couzigou, 2016)”. 


40CJEU, C-239/12 P, Abdulrahim v. Council and Commission of 28 May 2013, 
op. cit. 

41CJEU, C-239/12 P, Abdulrahim v. Council and Commission of 28 May 2013, 
op. cit., par. 83, “(...) was defined” a first, albeit very timid and indirect, sign of 
openness towards the compensation of the so-called “Damage from listing”. 

42CJEU, C-239/12 P, Abdulrahim v. Council and Commission of 28 May 2013, 
op. cit., par. 72. 

43UN Committee on Human Rights, Observations adopted on 22 October 2008, 
communication n. 1472/2006 Nabil Sayadi and Patricia Vinck v. Belgium, UN Doc. 
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Wrongful listing and compensation for damages 
The Abdulrahim and Safa Nicu cases of the Iranian company 
that has been hit by autonomous European sanctions against Iran 
and the fight against nuclear proliferation have paved the way 
for compensation for both material and non-material damage 
suffered as a result of the listing and the restrictive measures 
adopted (Gordon, 2013; Boon, 2017)“. The CJEU was based on 
art. 340 TFEU where the simultaneous and cumulative existence 
of three criteria is requested, namely: the unlawful conduct of 
the European institution, the damage should be concrete and 
connected with such conduct and, in finis the causal link 
between conduct and damage (Messina, 2018)*°. The unlawful 
conduct is not sufficient to establish extra-contractual liability, 
but requires “a serious violation of a legal norm by which rights 
are attributed to individuals (...)””*. 
The European judge ruled that the contested acts were unlawful 
CCPR/C/94/D/1472/2006, parr. 10.12-10.13. 

44According to Gordon: “(...) a compromise that arguably gave implied 
authorization to the United States and its allies to impose harsher measures, while 
allowing China and Russia to implement only the explicit required one (...)”. 
According to Boon: “(...) the decision to lift sanctions-just like the decision to impose 
them-is political and there is an instinct not to revisit “already decided” matters (...)”. 

45GC, T-384/11, Safa Nicu Sepahan Co. v. Council of 25 November 2014, 
ECLI:EU:T:2014:986, published in the electronic Reports of the cases, parr. 47-48. 
T-439/10, Fulmen v. Council of 21 March 2012, ECLI:EU:T:2012:142, published in 
the electronic Reports of the cases. 

46GC, T-384/11, Safa Nicu Sepahan Co. v. Council of 25 November 2014, op. 
cit., parr. 50, 52 and 55, “(...) the protection enjoyed by the individual is concretized 


in the impossibility of being subjected to restrictive measures except under the 
conditions set out in the EU regulation (...)”. 
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and did not satisfy the conditions which the relevant regulation 
named as a “rule that attributes rights to individuals”. The 
Council according to the court did not act diligently and 
prudently. So the institution's conduct was not careful and was 
responsible for the violation of a rule that confers rights on 
individuals*’.The applicant has suffered an alleged violation of 
his reputation due to being subjected to restrictive measures in 
the context of the fight against nuclear proliferation and has 
requested the payment of a pecuniary sum as a result of 
compensation for non-material damage“. 
The judges decided that the unlawful adoption of the measures 
in question resulted from a violation of one's reputation”’. So the 
road was lit for compensation but without the annulment of the 
relevant act of the Union. The court decided for a sum of 50,000 
euro without following up on the request for material damage, 
due to the proven absence of the causal link through the alleged 

47GC, T-384/11, Safa Nicu Sepahan Co. v. Council of 25 November 2014, op. 
cit., parr. 68 and 69, “(...) we are therefore talking about the violation of the principle 
of due diligence, the non-observance of which has allowed the Court not to consider 
the mere cancellation from the list sufficient as compensation (...)”. 

48GC, T-384/11, Safa Nicu Sepahan Co. v. Council of 25 November 2014, op. 
cit., parr. 79-80: “(...) the subjecting of a physical or legal subject to sanctioning 
measures in the context of the fight against terrorism and/or nuclear proliferation can 
arouse" disdain and distrust of him”, thus causing an unlawful breach of reputation. 
As regards the European acts containing the listing and freezing of assets, this is the 
Council Decision 2011/299/CFSP, which amends Decision 2010/413/CFSP 
concerning restrictive measures against Iran, of 23 May 2011, in the OJ EU L 136/65 
of 24 May 2011, and of the Implementing Regulation 503/2011/EU of the Council, 
which implements Regulation (EU) no. 961/2010 concerning restrictive measures 
against Iran, of 23 May 2011 (...)”. 


49GC, T-384/11, Safa Nicu Sepahan Co. v. Council of 25 November 2014, op. 
cit., parr. 84-85. 
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injury and the European sanctions. 


CFSP acts and the CJEU jurisdiction 
The Bank Refah sentence was based on the judicial review of 
the acts implementing the CFSP of the Council decisions or the 
related resolution of the SC. The CJEU has expanded the 
interpretative content of art. 275, par. 2 TFEU (Clarke, 2013) 
offering an extensive reading including the decision on 
restrictive measures, 1.e. within the CFSP and according to art. 
29 TEU (Carrozzini, 2021)°°. 
The Kadi sentence was based on full and rigorous judicial 
review of European acts as a requirement to ensure effective 
protection of the rights of the individual. The CJEU has 
extended its jurisdiction with regard to the CFSP deed arguing 
that the consistency of the judicial protection system in force in 
the EU (art. 47 CFREU) (Saffian, Diisterhau, 2014; Ohlinger, 
2014; Lebrun, 2016; Picod, Van Droogbenbroeck, 2020) it was 
based on the importance to be attributed by linking the principle 
of rule of law*', and avoiding creating a dangerous “gap” in the 
S50CJEU, C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, 
ECLI:EU:C:2020:793, not yet published, “(...) art. 275 TFEU refers only to actions 
for annulment, had established the lack of jurisdiction over the possibility of ruling on 
a claim for compensation for damage deriving from the CFSP decision, thus incurring 
an error of law (...)”. GC: T-552/15, Bank Refah Kargaran v. Council of 10 
December 2018, ECLI:EU:T:2018:897, published in the electronic Reports of the 
case, par. 30-32 “(...) has performed the reverse operation, that is, it has given a 
restrictive reading of art. 24, par. 1 TEU, i.e. the provision limiting the Court's 
jurisdiction with regard to CFSP acts (...)”. 


S51CJEU, C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, op. 
cit., par. 36. 
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aforementioned system (Greene, 2018)”. 

The Advocate General Hogan clarified that the interpretation of 
art. 275 TFEU is in line with the standard. The rule could be 
oriented towards the union of judges within the limits of the 
judicial actions that come from paragraph 4 of art. 263 TFEU, 
i.e. cancellation actions (Blanke, Mangiamelli, 2021). Art. 275 
TFEU must be interpreted in collaboration with art. 215 TFEU 
but not with art. 29 TEU*’. The CJEU was able to clarify that 
articles 24, par. 1 TEU and 275, par. 1 TFEU represent 
exceptions to the general jurisdiction provided for by art. 29 
TEU and must be interpreted restrictively™. The Council took a 
position arguing that the restrictive measures enjoy a broader 
sufficient and guaranteed protection to the possibility of 
challenging the regulations implementing the CFSP decisions. 


The CJEU stressed that the two acts may be different, since the 


52CJEU, C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, op. 
cit., par. 39. According to Greene: “(...) while states of emergency are an express 
admission that there are certain conditions in which fundamental constitutional norms 
can be jettisoned, they are also a pledge that the constitutional order is something 
worth defending. Ultimately, sacrificing constitutional norms in order to save these 
very norms can only be justified if the emergency is temporary. The transformative 
potential of the state of emergency therefore must never be forgotten. It is these 
constitutional values that the state of emergency is designed to protect and, therefore, 
the transformative potential of the permanent state of emergency must be resisted 
Gay 

53See the conclusions of the Advocate General Hogan presented in case C-134/19 
P, Bank Refah Kargaran v. Council of 28 May 2020, op. cit., parr. 58-61. 

54CJEU, C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, op. 
cit., par. 32, “(...) with regard to the CFSP acts, it was held in the Court of Justice of 
the EU, PJSC Rosneft Oil Company, op. cit., para. 74-81, in which the Court affirmed 
that it has jurisdiction to rule on the validity of such acts in the context of a reference 
for a preliminary ruling pursuant to art. 267 TFEU and that the exclusion of its 
jurisdiction in the CFSP area must be interpreted strictly (...)”. 
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regulation implementing the CFSP decision does not necessarily 
have to include all the measures contained in the final decision 
(Zelyova, 2021). The CJEU after the Bank Refah case 
followed with the Borborudi sentence to clarify that an 
individual can appeal against the decisions taken in force given 


the nature of autonomy of the two acts*. 


ECHR and UN system 
The ECtHR has taken a step forward influenced by the CJEU 
jurisprudence and its relationship with the UN system. We are 
talking about a competitive system since the supremacy of the 
UN sanctions and human rights cannot be denied (Dam-de Jong, 
2020)°’. Within this circle, the ECtHR in the Al Jedda case, 
despite not having suffered restrictive sanctions, outlines the 
external limits relating to the future relationship between the UN 
system and the ECtHR, characterized by the presence of a 
presumption of conformity between the rights deriving from the 
ECHR convention and the pre-existing UN Charter obligations. 

55CJEU, C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, op. 
cit., parr. 40-41. 

56GC, T-580/19, Borborudi v. Council of 9 June 2021, ECLI:EU:C:2021:330, not 
yet published, par. 29. 

57According to Dam-de Jong: “(...) weighing the various interests involved in a 
way that ensures a proper balance between them is not a simple exercise, considering 
that it is difficult to compare the relative weight of the interests involved. Yet, they 
also demonstrate the potential for innovations and the Council’s willingness to engage 
with these questions. This is essential, as ensuring proportionality is a continuous 
responsibility, which requires the Security Council’s enduring commitment with 


respect to monitoring its standards of protection and its willingness to revise its 
measures to uphold these standards (...)”. 
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The commitment of the UN regarding international peace and 
security as well as the defense of human rights is never denied, 
as required by art. 1, par. 3 of the UN (Simma, Khan, Nolte, 
Paulus, 2011; Pellet, 2014). The ECtHR specified that the 
interpretation of the binding resolutions of the SC (Nevill, 
2017)°8 presume compliance with the international human rights 
protection law®’. The text of any UN resolution should be clear 
and explicit and require Member States to implement certain 
measures that run counter to the provisions of the ECHR. So we 
can speak of a regulatory conflict that finds a solution within art. 
103 of the UN Charter. 
The judge of Strasbourg interpreted the relevant SC resolutions 
as unauthorized by Great Britain (defendant State) to make use 
of detention in respect of the applicant without the possibility of 
him being translated to a judicial authority and open to conflict 
with legal guarantees according to art. 5, par. 1 ECHR 
(Sicilianos, 2017, Byers, 2021; Corten, 2021)”. 
The measures proposed through the related resolutions are 
implemented with the rights enshrined in the text of the ECHR 

58Nevill affirms that: “(...) it is clear that stricto sensu domestic and regional 
courts do not have jurisdiction to interpret resolutions adopted by the UN Security 
Council; nonetheless, they do possess an “incidental jurisdiction” (...)”. 

59ECtHR, Al Jedda v. United Kingdom of 7 July 2011 par. 102: “(...) art. 1 par 3 
of the UN Charter includes among the aims that the UN must pursue that of 
promoting and encouraging respect for human rights and fundamental freedoms for all 
without distinction of race, sex, language or religion (...)”. 

60Resolution n. 1511 of the Security Council, S/RES/1511, adopted on 16 
October 2003: “(...) whose par. 7 authorized the Occupying Forces, including the 


United Kingdom, to “take all necessary measures to contribute to maintaining security 
and stability in Iraq” (...)”. 
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and are in contrast with the reply of the Great Britain which led 
the Court to establish that the same state was responsible for 
having violated the relevant article in question®'. The Al-Jedda 
case is the leading one in relation to the affirmation of the 
jurisdiction of the Court to be able to review the content of the 
States despite the fact that it is set up to implement a SC 
resolution. This is an orientation foreseen by the desire to 
remedy the legal consequences deriving from the Behrami and 
Saramati sentences (Sari, 2008; Knoll, 2008; Mujezinovi, 
Larsen, 2008; Milanovic, Papic, 2009; Rungaert, 2011; 
Nussberger, 2020; Kosay, Petrov, Sipulova, Smekal, Lyhnanek, 
Janovsky, 2020, Villiger, 2020, Sudre, 2021). 


The Jeddah case and the principle of proportionality 
In the jurisprudential history of the ECtHR, the first case that 
refers to the protection of the rights of individuals who have 
undergone restrictive measures is the Nada v. Switzerland of the 
2012. Mr. Nada complained of damage to his rights deriving 
from resolution no. 1390 of the SC and the implementation 
ordinance of the Swiss government®. 

61ECtHR, Al Jedda v. United Kingdom of 7 July 2011, op. cit., par. 105. The 
violation of the right to liberty and security is noted, since the applicant was detained 
for three years in one of the Iraqi prisons and placed under the control of the United 
Kingdom after the invasion which began in 2003. 

62ECtHR, Beric and others v. Bosnia-Herzegovina of 16 October 2007. Saramati 
v. Germany and Norway of 2 May 2007. Blagojevic v. The Netherlands of 9 June 
2009. 


63Resolution n. 1390 of the Security Council, S/RES/1390 of 28 January 2002, 
“(...) Of a person enrolled in the UN Sanctions Committee no. 1267. In order to apply 


Yearbook of European Union and Comparative Law-YEUCL, vol. 1, 2022 ISSN:2732-9909 


201 


Given that the transit and entry of the applicant despite his 
health status in Switzerland would qualify as an “ill-treatment”, 
and as it is prohibited by art. 3 ECHR™. This is a flagrant 
violation of the right to freedom and security according to art. 5 
ECHR, and the right to respect for private and family life 
provided for in art. 8 ECHR (Grabenwarter, Pabel, 2021). And 
since he was not offered an effective appeal, it was also taken in 
consideration art. 13 ECHR (Guggisberg, 2012)°. The case 
presents various difficulties so that it was decided to involve the 
Grand Chamber according to art. 30 ECHR®. The ECtHR 
pronounced referring to the non-absolute applicability and 
violation of the rights protected and included in art. 8 ECHR 
with absolute mode and limitations pre-established by par. 2 of 
the same article are accepted (Nussberger, 2020; Kosar, Petrov, 
Sipulova, Smekal, Lyhnanek, Janovsky, 2020; Villiger, 2020; 
Sudre, 2021)*”. 


the measures contained therein, the Swiss government promulgated the “Taliban 
Ordinance” (...)”. 

64The applicant suffered from some diseases that did not allow him the possibility 
of movement and above all because continuous hospital checks were necessary. 
Elements that have been taken into consideration by the Court. 

65ECtHR, Nada v. Switzerland of 12 November 2012, par. 3. 

66The text of art. 30 states that: “If the question which is the subject of the appeal 
before a Chamber raises serious problems of interpretation of the Convention or its 
Protocols, or if its solution risks giving rise to a conflict with a sentence previously 
pronounced by the Court, the Chamber, until it has pronounced its sentence, can refer 
the case to the Grand Chamber unless one of the parties opposes it”. With regard to 
the latter possibility, the Rules of Procedure of the Court, under the terms of art. 72 
par. 4, has made some changes aimed at ensuring that the use of this sort of veto, by 
the parties, is more rigorous, providing that they can validly oppose the decision of 
the Chamber only within one month, after which the case will be referred to the Grand 
Chamber. 

67Art. 8 par. 2 of the ECHR: “There can be no interference by a public authority 
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The objective of the Strasbourg judge is oriented towards the 
need to prove the enjoyment of the applicant's rights and find a 
justification according to par. 2 of art. 8. It is noted that the 
prohibition imposed on the applicant is based on a Swiss 
ordinance and as a consequence of the SC resolutions. So we 
have a precise legal basis since the threat to terrorism was real 
as admitted by the ECtHR itself. The threat of terrorism® and 
the Swiss ordinance based on public order and national security 
as a result, are two essential elements that can justify limitations 
according to the rights of art. 8 ECHR to any legal regime of a 
national and international nature. 

The question remains open whether the requirement of necessity 
in a democratic society and the case of this kind in connection 
with what was established in the previous Al Jeddah case where 
the judges recognized that the resolution n. 1390 of the SC 
present in a “clear and explicit” way that individuals registered 
in the relevant blacklists entered or can cross into their own 
territory. So we can talk about a regulatory conflict where its 
result according to art. 103 of the UN Charter prevails over 
conventional ones. And given that the resolution itself in its final 
part in par. 2 (b) sets out a certain exception. The prohibition 
in the exercise of this right unless such interference is provided for by law and 
constitutes a measure which, in a democratic society, is necessary for national 
security, public security, economic well-being of the country, the defense of order and 
the prevention of crimes, the protection of health or morals, or the protection of the 
rights and freedoms of others”. 


68ECtHR, Nada v. Switzerland of 12 November 2012, op. cit. 
69ECtHR, Nada v. Switzerland of 12 November 2012, op. cit. 
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does not apply in the case of a judicial process (Hollenberg, 
2015)”. 

Such an exception could not affect the ECtHR's judgment as 
Switzerland should have allowed the applicant to be able to 
present himself to a judge to assert reasons against the inclusion 
on the blacklist, as well as the related guarantees characterizing 
a fair trial according to art. 6 ECHR”. In particular the ECtHR 
affirms that: 


“(...) “the United Nations Charter does not impose on State a particular model 
for the implementation of the resolutions adopted by the Security Council 
under Chapter VII (...)””. 


The UN Charter imposes on the states obligations of result, 
since they are free to choose this act internally as the most 
suitable and related to SC decisions. The ECtHR follows the 
lines of the Kadi II sentence of the CJEU to give basis to its 
argument aimed at denying the jurisdictional immunity of the 
regulations applying the UN sanctions (Pavoni, 2009, Eckes, 
2022)": 


70See par. 2 of the Resolution n. 1390, op. cit., “(...) after having established in 
letter a) the freezing of the assets of individuals, groups or companies linked to 
international terrorism, in letter b) requires that States must “prevent the entry into or 
transit through their territories of these individuals”, adding that-this is the exception 
of great significance-this measure “shall not apply where entry or transit is necessary 
for the fulfillment of a judicial process or the Committee determines on a case by case 
basis only that entry or transit is justified (...)”. 

71ECtHR, Dayle v. Ireland of 22 May 2019. 

72ECtHR, Nada v. Switzerland of 12 November 2012. 

73CJEU, joined cases: C-402/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., par. 299. According to Pavoni: “(...) the 
argument of free choice regarding the implementation of UN resolutions not only 
permeates the entire judgment of the Court, but is also decisive in order to reinforce 
the idea of the autonomy of the European legal system with respect to the United 
Nations one, which would result in the Court's power to review the regulations 
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Switzerland obtained a slight conduct based on a wide margin of 
appreciation where it is emphasized that it was: “admittedly 
limited but nevertheless real” (Guggisberg, 2012; De Wet, 
2013)”. The defendant State had to be attentive to this type of 
margin considering that the derogating clauses contained in the 
resolutions took into consideration the particular situation of the 
applicant and it was possible to reach a necessary harmonization 
between the provisions of the Council and the rights protected 
by the ECHR according to the principle of proportionality 
(Willems, 2014)”. According to the judges, the measures: “(...) 
adopted were disproportionate to the aim to be pursued, 


ascertaining the violation of art. 8, together with art. 13, by the 


defendant government (...)””*. 


The sentence affirms the attempt undertaken by the ECtHR to 


carry out a harmonious interpretation of obligations that are in 


implementing these resolutions in the light of human rights recognized in the EU. It is 
also worthwhile to pay attention to the fact that the ECtHR has come to establish that, 
mutatis mutandis, the argumentative structure of the Kadi II ruling with regard to the 
“full and rigorous review” with regard to acts originating within the UN context could 
be re-proposed also in this case (...)”. 

74ECtHR, Nada v. Switzerland of 12 November 2012, par. 182, “(...) the Court 
circumvents the delicate issue of the relevance of art. 103 and the connection between 
international obligations in open conflict (...)”. According to De Wet: “(...) in Nada 
there is a forcing of the Al-Jedda jurisprudence, since the Court has distorted the 
wording of a UNSC regime (...)”. 

75ECtHR, Nada v. Switzerland of 12 November 2012, par. 185: “(...) The Court's 
judgment contains both elements of constitutionalism and pluralism. The latter, in 
particular, is recognizable in the desire to reconcile two legal systems, while not 
offering, at the same time, a reading of the UN resolutions as suitable acts to prevail 
over human rights enshrined in the ECHR (an argument of a constitutional nature) 
(...)”. 

76ECtHR, Nada v. Switzerland of 12 November 2012. parr. 195-198 and 212- 
214. 
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contrast, taking into account the particular circumstances in the 


case in speciem that explain the previous “Al-Jedda criterion””. 


Protection and equivalent application by the UN system 

In the Al-Dulimi case, art. 6 ECHR was complained by two 
complainants. The applicants complained that their assets were 
frozen and confiscated by the competent Swiss authorities 
without the possibility of presenting any evidence useful for 
their measures’*. The sentence of the relevant case is based on 
the principle of equivalent protection against the UN legal, an 
application that is somehow proposed by the two applicants. 
They tried to highlight how the level of protection of human 
rights on UN legal system presented deficiencies that were not 
equivalent to the principles of fair trial enshrined in the system 
of art. 6 ECHR and the international human rights law 
(Liakopoulos, 2020)”. 


77See the Report of the International Law Commission, Fragmentation of 
International Law: Difficulties Arising From the Diversification and Expansion of 
International Law, Report of the Study Group of the International Law Commission, 
13 April 2006. 

78Resolution n. 1483 of the Security Council, S/RES/1483 of 22 May 2003, par. 
23: “(...) Switzerland adopted the “ordonnance sur la confiscation”, preceded by the 
“ordonnance sur Iraq” (...) the applicants were able to refer the matter to the Swiss 
Federal Court, which, however, rejected the appeal on the merits, citing, as a key 
motivation, the inescapable duty of Switzerland to abide by the obligations assumed 
upon joining the UN, including that of carrying out the measures required by the 
Security Council, as established by art. 25 of the Charter (...)”. 

79ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 21 June 
2016, parr. 80-81 and 135: “(...) recalls the role of art. 103 of the UN Charter in 
international law, and excludes the jus cogens nature of the right at stake. Thus, the 
conflict seems inevitable. If the conduct attributed to the Member State is in violation 
of an obligation pertaining to the legal system in which the adjudication takes place, 
this does not mean that the same conduct will be illicit in any regime, under which it 
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So there are some not negligible points that are noted and 
applied in the Bosphorus case (De Vries, Bernitz, Weatherill, 
2005; Jacqué, 2005; Costello, 2006; Lock, 2010; Groussot, 
Lock, Pech, 2011; Spielmann, 2013; Lacchi, 2015; Negrelius, 
Kristoffersson, 2015; Jakubowski, Wieczynska, 2016; 
Biiyiikbay, Ertin, 2017)*°. Switzerland as a member of the UN 
must ensure compliance with obligations deriving from the 
Chapter in the event that they are in conflict with international 
obligations, giving thus priority to the UN Charter and the 
provisions of art. 103 of the same Charter. 


The ECtHR has established that: 


“(...) each High Contracting Party retains the possibility of regulating, within 
certain limits, the various aspects of which the right to a fair trial is 
composed; nevertheless, national discretion must not turn into arbitrariness, 
which happens when the limitation does not pursue a legitimate aim or when 
the necessary proportion between the means employed and the aim to be 
achieved is absent (...)” (Vestergaard, 2015)*'. 

The fair trial established by art. 6 ECHR does not meet all the 


required requirements within the UN. The judges recognized 
that the equivalent protection between a treaty and EU law can 
also be applied in the case in speciem because the same court 
has never limited the application within the EU and also because 
the same text of the Resolution leaves no room for a national 


implementation that can be in line with the human rights that 


may even be compulsory (...)”. 

80ECtHR, Bosphorus case of 30 June 2005 and in the case of Michaud v. France 
of 6 December 2012. 

81ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
November 2013, par. 115. 
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Switzerland is required to respect according to the ECHR™. This 
is, a regulatory problem that cannot be solved through the basis 
of art. 103 Chapter of the UN but through equivalent protection. 
Therefore, the Strasbourg judge noted that the applicants had 
tried to have access to a procedure in accordance with art. 6 
without having the opportunity to present evidence through the 
related confiscation order and that the Swiss judgments have not 
carried out any examination in this regard but are superficially 
limited to the identification of their names within the blacklist®. 
According to the applicants, art. 6 has been limited as “a peine 
concevable dans une société démocratique’™. A type of 
limitation that according to the ECtHR, art. 6 has been affected 
and Switzerland is responsible for the violation of this article. 
The equivalent protection test with regard to the sanctions of the 
UN through the Al Dulimi sentence clearly marks the point from 
the jurisprudence of the Berhami case where the need to avoid 
regulatory conflicts within the UN Charter and the possibility of 
the States of the Convention to satisfy obligations arising from 
the Charter (Hollenberg, 2015)*. 

82ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
November 2013, par. 116-117. 

83ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
November 2013, par. 126-129. A v. United Kingdom of 19 February 2009, parr. 205 
and 220. Chelikidi v. Russia of 10 May 2012, parr. 26-27. 

84ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
November 2013, par. 134. 

85According to Hollenberg: “(...) the adoption of equivalent protection 


symbolizes the Court's willingness to seek dialogue with the UN in order to improve 
the protection of human rights in the latter system (...)”. 
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Harmonization, rule of law and ECtHR 

As we have seen from the previous paragraph, the passage based 
on art. 43 ECHR in the Grand Chamber of Switzerland and its 
assessment on compliance with the national measures 
deliberated on a binding resolution of the SC and art. 6 ECHR*, 
“pushing” in such a way the Switzerland to argue that it was 
impossible for the ECtHR to decide according to equivalent 
protection. The interpretation complies with the ECHR 
jurisprudence and the equivalent protection in the presence of 
legal systems of equal rank, hierarchically equivalent and equal 
as in the case between EU and ECtHR*’. According to 
Switzerland, art. 103 is found in the pyramid of its provisions 
and according to resolution no. 1483 on the nascent rights of the 
ECHR*. 


The Grand Chamber has avoided ruling on the government's 


86Art. 43, entitled “Referral before the Grand Chamber’, states: “1. Within a 
period of three months from the date of the sentence of a Chamber, any party to the 
dispute may, in exceptional situations, request that the case be referred back to the 
Grand Chamber. 2. A panel of five judges of the Grand Chamber accepts the 
application when the question under appeal raises serious problems of interpretation 
or application of the Convention or its Protocols, or in any case an important issue of 
a general nature. 3. If the college accepts the request, the Grand Chamber decides on 
the case with a sentence (...)”. 

87ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
November 2013, parr. 109-110. 

88ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
November 2013, parr. 118-125: “(...) intervened as amici curiae. With regard to the 
criterion of equivalent protection, the French government argues that its use is 
authorized only in the event that the founding treaties of international organizations 
“do not indicate that they would prevail over the Convention in the event of conflict” 
whereas, instead, the UN Charter contains a similar provision (...)”. 
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position, since, from a methodological point of view, it has 
deviated from the Chamber regarding the examination 
concerning the proportionality of the sanctioning measure 
(Hofer, 2020; Linderfalk, Gill-Pedro, 2021). So the Grand 
Chamber avoided applying the equivalent protection test, thus 
coming to consider the conduct of Switzerland as a conduct that 
infringes the most intimate content of art. 6 ECHR. So we can 
talk about a type of conflict between two legal systems that of 


the UN and the ECHR. The judges of Strasburg argued that: 


“(...) nothing in paragraph 23 or any other provision of Resolution 1483 or in 
Resolution 1518 (...) that explicitly prevented the Swiss courts from 
reviewing, in terms of human rights protection, the measures taken at 
national level (...)” (Peters, 2017)”. 


We are talking about a spirit of harmonization which is founded 
to resolutions of the ECtHR where Switzerland had the 
possibility to examine the alleged violations complained by the 
applicants before the national courts and to grant the possibility 
to have access to a court in order to oppose the relative 
confiscation of their assets and demonstrate the arbitrariness of 


the listing’’. So, the measures of the SC played an important role 


89ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
November 2013, parr. 140-143: “(...) is clearly the beating heart of the whole 
argument, which produces the same effect as the Chamber, but with different means, 
since the Grand Chamber explicitly avoids invoking equivalent protection, precisely 
because it does not recognize that the case is characterized by an obvious regulatory 
clash. It is equally clear that this implies, once again, the non-relevance and 
consequent non-application of art. 103 of the Charter (...)”. According to Peters: “(...) 
the “spirit of harmonization” is an indication of a new posture of the international 
Courts towards the elaboration of new techniques (...) in order to coordinate the 
various sub-fields of international law, which would argue in favor of overcoming the 
well known phenomenon of the fragmentation of international law (...)”. 

SO0ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
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on the legal situation of the parties concerned (Kosay, Petrov, 
Sipulova, 2020)”. 

The limitations that were borne by the applicants were judged as 
arbitrary and were incompatible with the principle of the rule of 
law, given that the latter it was defined as one of the 
fundamental principles of the European legal system’’. Domestic 
judges are limited to assessing whether the applicants' names are 
actually on the sanctions committee's list and whether the 
confiscated frozen assets belonged to them without going into 
the alleged violations. Also in the postponement phase, the 
responsibility of the defendant government for the violation of 
art. 6 ECHR was ascertained. Indeed the ECtHR has not 
clarified what the effects of art. 103 of UN Charter are in the 
event of a simple antinomy with the human rights enshrined in 
the conventional text (Kolb, 2018; Zourabichvili, 2021). The 
ECtHR affirmed that there are elements sufficiently precise to 
prevent the Swiss courts from examining what the applicant 
complained about and what was written to the text of the 
November 2013, parr. 150-151, “(...) limiting the scrutiny of national measures from 
the point of view of arbitrariness is a way, used by the Court, to harmonize UN 
obligations with the protection of conventional rights (...)”. 

91“(...) the attribution of a criminal nature to targeted sanctions. In this regard, the 
Strasbourg Court, when it must qualify a “criminal charge” pursuant to art. 6 ECHR, 
adopted a severity test of the measure, by virtue of which rigidity becomes the 
discriminating element to clarify the scope of this article. If the smart sanctions were 
not to be recognized as a criminal nature, they would still fall within the “civil 
disputes” referred to in the same article, such as those relating to the right to property 
(...)’, according to the case Lauko v. Slovakia of 2 September 1998, parr. 56-58. 


92ECtHR, Al-Dulimi & Montana Management Inc. v. Switzerland of 26 
November 2013, par. 145. 
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resolution, avoiding admitting that in the present case it is an 
antinomy between international obligations. 

The ECtHR also did not take a position on the contrast between 
expressions present within the same par. 23 when it refers to the 


“immediate” or “without delay”” 


establishment of the judicial 
procedure in accordance with art. 6 ECHR assessing the 
arbitrariness of the confiscation order of the applicants’ assets. 
The presumption of conformity that we noted in the Al-Jedda 
case has been pushed beyond the limits of proven 


reasonableness (De Koker, 2016). 


Concluding remarks 

The CJEU argued as we have seen from the cases under 
consideration that it does not tolerate the immunity of judicial 
acts that implemented the resolutions of the SC. The ECtHR in 
similar situations with regard to the constitutional nature of the 
ECHR™ and the special character of this Convention due to its 
“objective obligations” (Sudre, 2021)* is interpreted according 
to international law and relevant in particular by art. 103 of the 


UN Charter’®. This different line of conduct was always based 


93UNSC, Joint Report of the Counter-Terrorism Committee Executive 
Directorate and the Analytical Support and Sanctions Monitoring Team pursuant to 
resolutions 1526 (2004) and 2253 (2015) concerning Islamic State in Iraq and the 
Levant (ISIL) (Da’esh), Al-Qaida, UN Doc. S/2020/493 of 26 June 2020, pp. 6-7. 

94ECtHR, Loizidou v. Turchia of 23 February 1995, par. 75. F. SUDRE, La 
Convention européennes des droits de l'homme, op. cit. 

95For the “objective obligations” see the case from the ECtHR: Irlanda v. United 
Kingdom of 18 January 1978, par. 239. 

96ECtHR, Nada v. Switzerland of 12 November 2012, par. 162 and the case: Al- 
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on the greater protection of human rights enshrined by the 
ECHR itself, a: 
“not theoretical and illusory line but substantial and effective according to the 


clause of (...) allowing deviations from general international law (...)” 


(Wildhaber, 2007; Sudre, 2021)”. 

The Strasbourg judge changed his way towards the order of the 
UN after the Kadi II case (Eckes, 2022). Since the CJEU has 
begun to exercise its jurisdiction to assess the compatibility of 
the obligations deriving from the UN resolutions with those 
deriving from the ECHR. It is not surprising that in the Al Jedda 
judgment the sentence abandons deference to the UN as we have 
seen in the Bosphorus and Behrami-Saramati cases (De 
Chazouners, Kuijper, 2011), arriving at an explanation with the 
UN system which is based on an overcoming of these last two 
sentences just mentioned, and the declination of the relations 
between ECtHR and CJEU in terms of competition and struggle 
forward and to come to a “unified front against the UN (...)” 
(Guyvers, 2014). 

Since 2013, the Kadi case definitively closes the circle that the 
regulation, even merely implementing the resolutions adopted in 
the context of the UN, cannot be escape a constitutional 


principle, i.e. the compatibility of every act of the EU with the 


Dulimi & Montana Management Inc. v. Switzerland of 26 November 2013, par. 135, 
in which art. 103 is defined as a “basic element” of the international legal order. 

97For the substantial nature of the protection of human rights see the case from 
the ECtHR: Soering v. United Kingdom of 7 July 1989, par. 87. 
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fundamental rights protected by the same law”. Respect for the 
rights of the defense remain on the basis of all the cases up to 
now as well as an effective judicial protection which 
presupposes the communication of the persons involved the 
elements and evidence that are used in the restrictive act so that 
the individual subject decides whether to initiate legal action 
against the European institution and the relevant Court (Chacko, 
2019)”. An obligation of motivation by the European 
institutions together with a legitimacy check by the judges 
capable of “(...) trespassing the evaluation of the legitimacy of 
the content of the disputed act (...)”. 

This is a harmonizing influence of the level of protection of the 
individual subjective. A position that takes place in the areas of 
examination up to now between various causes (De Wet, 2013). 
The WIPO sentence followed the path of Kadi II with regard to 


aaa 


the jurisdiction carried out (Vara, 2011)'"". Progressively, an 


examination of judicial protection of subjective legal positions 
was followed, taking the cue from judgments that come from the 


98See from the Supreme Court of the United Kingdom, Her Majesty’s Treasury c. 
Mohammed Jabar Ahmed and others (FC), sentence of 27 January 2010. The federal 
Court of Canada in case: Abdelrazik v. Canada (Minister of Foreign Affairs), 2009 FC 
580 [2010]. 

99The jurisprudence of the Courts and especially after the case Kadi has exerted 
some pressure not only on the Security Council but also on the Council of the 
European Union to improve the listing and de-listing phases. According to Chacko: 
“(...) two relevant specifications are advanced, namely that a) the Council has carried 
out reforms on the structure of targeted sanctions not only to adhere to what has been 
established by the Court's jurisprudence, but b) also for a matter of policy, that is, to 
ensure greater efficiency of its sanctions (...)”. 

100“(...) a different level of protection of rights within the same legal system for 
the sole reason that there is a different “legal framework” (...)”, as declared by Vara. 
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autonomous listing in the circle of the EU that are distinguished 
by other specific criteria and those imposed by the scope of the 
UN. The sanctions in terms of compensation for non-material 
damage had a conservative line of foreclosure towards a 
recognition of the fact that the restrictive measures may result in 
damage to reputation and the action for annulment is suitable for 
carrying out the function of establishment of the honor of a 
subject hit by sanctions and admitting the existence of non- 
material damage capable of obtaining adequate compensation. It 
is concluded that both at European and international level one 
can benefit from a harmonious area of freedom, justice and 
security where one's rights should be illegitimately compressed 
and adequate to be protected by the European judge. 

Recent political changes on a global level and above all in 
American foreign policy (Dorr, 2018) affect internal decisions 
on measures also at an extra-territorial level. A decrease in 
international disputes with positive results towards a 
multilateralism of the international legal system is one of the 
main objectives of international law for the coming years. 
According to our opinion it is not a question of a competition 
between courts that many times until today the doctrine has tried 
to analyze based on articles (TFEU) both from the context of the 
EU and of the UN Chapter. Judges from all over the world both 


nationally and internationally are free to consult other judgments 
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and to take ideas for their decision. The point always remains 
the same at least for everyone: greater protection of human 
rights, the evolution of law, the resolution of disputes and 
international peace and security at a global level where the 


absolute protagonist is always the person. 
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